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se, the jury may infer the existence of this malice." It is to be noted 
that Justice Henshaw gives, among his authorities, no California prece- 
dent for his rule; and the trial judge may have found exact warrant 
for his instruction in Tingley v. Times-Mirror Company.^ where the 
court says: "Where the publication is libelous per se, the law pre- 
sumes malice in fact in its publication." 

The third error which we note in the instruction is where the judge 
says to the jury, in the event they find malice in fact on the part of the 
defendant, "I charge you the plaintiff is entitled to recover punitive 
and exemplary damages." In Davis v. Hearst this very situation had 
been met by this clear declaration of the law: "The vice of this instruc- 
tion is that it tells the jury that, upon finding malice, the plaintiff is 
'entitled,' as of right to an award of punitive damages. A plaintiff, upon 
establishing his case, is always entitled of right to compensatory dam- 
ages. But even after establishing a case where punitive damages are 
permissible, he is never entitled to them. . . . Upon the clearest 
proof of malice in fact, it is still the exclusive province of the jury to 
say whether or not punitive damages shall be awarded. A plaintiff is 
entitled to such damages only after the jury, in the exercise of its un- 
trammeled discretion, has made the award." Again, however, it may 
be that the trial judge was led astray by the Supreme Court itself. In 
Tingley v. Times-Mirror Company, the court spoke of the plaintiff 
being, under certain circumstances, "entitled" to exemplary damages, 
and in Graybill v. De Young, 9 where the following instruction was 
under consideration, "If you find that the article in question was pub- 
lished wantonly, recklessly and with utter disregard as to whether it 
was true or false, then I charge you that plaintiff is entitled to recover 
exemplary and also compensatory damages," the court said: "This in- 
struction is complained of. Within its limitations it certainly correctly 
states the law." Now, it is true that the word "entitled" was not ad- 
verted toby the court, but in all charity we must admit that the trial 
judge in the case under review was justified in thinking he stated the 
law as approved by the Supreme Court. 

Although the victim of the libel did not deserve to have to put 
her case to another trial, we must applaud the attitude of the court in 
criticising the instructions, and we must do all that each of us can 
to minimize the likelihood of such perverse and obstinate errors as 
those that lurk about the word malice playing havoc with the adminis- 
tration of justice. W. C. J. 

Municipal Corporations: Waterworks: California Const. Sec. 19, 
Art. XI. — In a refreshingly brief opinion the Supreme Court of the 
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United States has just decided in favor of the municipality against 
the water company in the case of Madera Waterworks v. City of 
Madera. 1 The decision is likewise gratifyingly unanimous. In a char- 
acteristically clear and precise opinion by Mr. Justice Holmes, this 
striking key-sentence, "An appeal to the Fourteenth Amendment to pro- 
tect property from a congenital defect must be vain," might serve as a 
text for a valuable monograph. It embodies the differencing principle 
that determines whether or not in many cases to expect the shelter of 
the charitable arms of the Fourteenth Amendment. 

This suit was begun by the Madera Waterworks to enjoin the city 
from constructing a municipal water plant. It came before the Circuit 
Court for the Southern District of California, where a demurrer was 
sustained and the bill dismissed. 2 An appeal was taken to the Supreme 
Court. The question as framed by the counsel for the private company 
was whether, after private capital has, in a city where there are no 
public works, occupied the streets for the purpose of supplying the city 
and its inhabitants with water, under section 19 of article XI of the 
California constitution, the city itself may, while the privately owned 
plant is engaged in the business of supplying the municipality and its 
inhabitants with water, install a plant of its own and operate it in 
competition with the privately owned plant. 

The contention of the private company was that section 19 (before 
its amendment in 1911), which provided that in any city where there 
were no public works owned by the city for supplying the city with 
water, any individual or corporation should have the privilege of using 
the streets in whatever way might be necessary for supplying the public 
with water, excluded the city, once this privilege was exercised by a 
private corporation, from ever building and operating its own plant. 

The whole trend of decision, in laying down the general principles 
of construction, from the time of the Charles River Bridge case, 3 seems 
to lie on one side. The authorities are all agreed that a municipal cor- 
poration, when exercising its functions for the general good, is not to 
be shorn of its powers by mere implication. If by contract or other- 
wise it may, in particular circumstances, restrict the exercise of its 
public powers, the intention to do so must be manifested by words so 
clear as not to admit of two different or inconsistent meanings. 4 

Several cases have specifically held that grants of franchises can 
not be construed by implication so as to prevent a municipality from 
establishing competing electric light, gas, or water plants, and thus 



1 Madera Waterworks v. City of Madera, 33 Sup. Ct. Reporter, 571 
Ap. 28, 1913. 

2 Madera Waterworks v. City of Madera, 185 Fed. 281. 

3 11 Pet. 420. 

* Knoxville Water Co. v. Knoxville, 200 U. S. 22. 
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possibly, perhaps probably, running the private company out of bus- 
iness. 5 There was some hope for the plaintiff to be gathered from the 
Vicksburg case, 6 which held that the city having granted an exclusive 
franchise to a private company, the city could not itself come in and 
by constructing waterworks of its own impair the franchise rights of 
the grantee. But Mr. Justice Day pointed out that the city in 
that case had contracted with the water company in language which 
was unmistakable that the rights and privileges granted should be 
"exclusive." 

It may very well be that the State constitution ought to provide 
that a city which authorizes a company to come in and supply the in- 
habitants with water or light, ought not to despoil the company of all 
its investments by the establishment and operation of a municipal 
plant. But, it is to be noted, as regards the former section 19, no dis- 
cretion was left to the city, and the general operation of the section 
was always more onerous on the community than on the private corpor- 
ation. Nevertheless, a sense of justice would dictate to the com- 
munity that it ought to indemnify the company by purchase or other- 
wise. But obviously there is no way of coercing the public, and it is 
to be remembered, that the promoters of a private company know all 
of the infirmities that affect the corporation at the time of its birth, and 
all the risks they run of sooner or later getting into deadly competition 
with the municipality or with other no more scrupulous rivals. 

W. C. J. 

Partnership: What is Necessary to Constitute a Partnership — In 

Rogers v. Ponet, 1 decided by the District Court of Appeal for the 
Second Appellate District of California, the owner of an apartment 
house, in consideration of $1,500, transferred to one Archer a one- 
twelfth interest in the business and its equipment. It was agreed 
between them that the former should pay all of the debts of the 
business, and should have the right to sell upon making a designated 
settlement with Archer. Under these circumstances the District 
Court of Appeal intimated that no partnership was created, but that 
the transaction was simply a loan, to be repaid out of the profits. 

The case correctly states the law in refusing to make the sharing 
of profits conclusive proof of the existence of a partnership, even 
as against third persons. The contrary doctrine, announced in Grace 
v. Smith, 2 that "every man who has a share of the profits of a 



s Hamilton Gaslight & Coke Co. v. Hamilton, 146 U. S. 258; Joplin 
v. Southwest Missouri Light Co., 191 U. S. 150; Helena Waterworks Co. 
v. Helena, 195 U. S. 383; Knoxville Water Co. v. Knoxville, 200 U. S. 22. 

« Vicksburg v. Vicksburg Watrworks Co., 202 U. S. 453. 

U6 Cal. App. Dec. 638. (April 3, 1913). 

2 2 Wm. Black, 998. 



